Speech by the Norwegian Ambassador Elisabeth Jacobsen at the Law Society of Kenya luncheon, 31 May 2007: “2007 Elections. Emerging governance issues”
Thank you for inviting me to speak to this renowned society of lawyers. It is an honour to be allowed to address such a gathering. 
A lot has been said about lawyers. It has even been said that lawyers were also children once. 
Whether innocent or not, you have an important role to play in the democratic development of Kenya, just like the role of justice and the rule of law in a democratic state can not be over-emphasised. A well-organized political and legal system is a prerequisite for a free and democratic state where the citizens’ rights and freedom is guaranteed. 
My topic for today will be: “The 2007 elections – emerging governance issues”. 
The elections in December this year will be decisive for Kenya. I believe these past years have been a transition for Kenya, and that the coming elections will be a ‘make or break moment’ for this country. Will Kenya move on to a new phase where democracy has taken firmer root? 
Kenya has been called an ‘island of stability in a sea of conflicts’. In a region marred with civil war and conflict, Kenya has stayed relatively stable. I say ‘relatively’, because, as we all know, there are clashes and conflicts in many parts of this country as I speak. I believe the coming elections will either manifest Kenya’s position as the leading democracy in the region, or they could take this country several steps back. I hope the political leaders are wise enough to take Kenya to the next level of democratic development. This will require that the political leaders are guided by the interests of this nation as a whole, and not by their own selfish interests. We shall soon enough see what stuff they are made of. 
As the election approaches, I see signs of encouragement, but I also see some worrying trends. Let us first take a look at the positive sides:

I am often encouraged by the Kenyan citizens and their level of awareness and interest in political affairs. I believe we have seen the emergence of a more enlightened electorate, able to make more informed choices when they go to the ballot boxes. We have also witnessed that the government has respected the verdict of its citizens, as happened after the referendum in 2005. These are signs that democratic values are taking root and that democracy is deepening in the Kenyan society. And once they have, they will be very difficult to reverse. 

The Media in Kenya has played a great role in enlightening and educating the Kenyan electorate. The critical and relatively free media is another aspect of Kenya that I find encouraging. There are also worrying signs related to media (and I will touch upon this later), but generally, the media has made positive contributions to the democratic development in Kenya. I especially value the exposure by the media of grand corruption scandals. 

Furthermore, I am optimistic when I see the high number of new and young aspiring political candidates vying for seats in the coming elections. I believe this country needs a new generation of political leaders that can change the face of politics. Politicians that can be held accountable to their voters and bring new ideas and visions for Kenya’s future. 

Another positive development is the increased professionalism in the administration of elections. Over the past years, the Electoral Commission of Kenya has been strengthened and reformed. This has made it much more difficult to rig elections. It is crucial that the commission continues to be perceived to be independent and unbiased. 
Unfortunately, there are some worrying trends as the elections draw nearer. Such as violence, clashes and ethnic tensions. Further, I am worried about continued corruption and the financing of political campaigns as well as pressure against media and critical voices. Finally, it is a democratic problem that women continue to be so poorly represented and discriminated against in political decision making processes. 
Let me touch upon these issues more closely: 

Firstly, the violence that repeatedly seems to mar Kenya in election years is once again on the rise. It is difficult to understand, but the pattern is clear: Come the election year, and insecurity increases in Kenya. The government seems unable to provide security to large parts of the population.
Take for instance, the long lasting clashes in the Mt Elgon area. Why have they been allowed to continue for such a long time? The ongoing crisis should not have come as a surprise, yet the victims continue to suffer. The conflicts in the area are complicated, yes, but they need to be addressed in a serious and multi-dimensional manner. I hope the government will be able to get control over the situation by listening to people’s complaints, and that the government will understand the history of the conflict and deal with the root causes. As long as this is not done, the risk is that the clashes and human rights violations will continue. 

The government also needs to adequately address violent groups like the Mungiki sect that continues to terrorise innocent people in parts of Kenya. It is simply incomprehensible that these acts are allowed to persist in a country like Kenya. A country that is recognised as the region’s most stable and developed democracy. Yesterday, I visited a public forum in Eastleigh. I questioned the police’s mass arrests of young people suspected of belonging to the Mungiki sect, without any evidence. The representative from the local authorities defended these arrests saying that they had to arrest youth that were just hanging around idle on the streets. Is this the way to solve the problems? I am afraid it can rather create new ones. I was told that the Makadara Law courts had registered 74 000 cases so far this year. Seventy four thousand in five months. As a consequence, the average time to solve a case is four years. Meanwhile, some innocent people have spent years behind bars. They may come out as criminals, as the prisons reportedly are recruitment grounds for the Mungiki sect. 
Despite reforms over the past years, such as the justice sector reform programme (GJLOS), which Norway also supports, reports suggest that police abuses still persist in Kenya. I therefore think that there is a need for continued reform of the police force. Alarming reports tell of numerous occasions where the police have shot and killed suspected criminals and that police are rarely investigated for human rights abuses and extra judicial killings. In stead of shooting to kill, police should apprehend, arrest and investigate the suspects. Sometimes strong measures are needed to tackle crime. But these measures should never compromise the rule of law. 

”The only stable state is the one in which all men are equal before the law.” This quote by Aristotle is over 2000 years old, but his words still hold true today. When the state takes the lives of its citizens without due process of the law, there is no longer equality before the law. In the long term, it could affect the stability of the whole country. 

Also during earlier election years, the financing of political campaigns has lead to bogus deals and corruption on both a small and grand scale. Despite the strong promises made by this government during the last general elections, there seems to be a lack of political will to deal with corruption in a firm an adequate manner and to hold top politicians responsible for their corrupt deals. The Political Parties Bill, which opens up for public financing of political parties, will be a step in the right direction towards curbing corruption when it finally is approved in parliament. But you know what they say: Laws are like sausages. It's better not to see them being made. 

Recently, new sides of old corruption ghosts have surfaced. A number of irrevocable promissory notes, worth billions of shillings, illustrate how Kenyans may have to pay for shams committed by people in the former, and in this, government. I wish to commend civil society organisations for keeping Anglo Leasing on the agenda and for keeping focus on the issue of the promissory notes. 
There are many aspects to corruption, and many players. Lawyers are no exception. I want to congratulate the Law Society of Kenya on agreeing to set up guidelines for private lawyers when dealing with public institutions. This will put an end to government’s ability to hire corrupt lawyers and agree on astronomic legal fees. And it will place Kenyan lawyers in the frontline of checking corruption. 
I have kept a keen eye on Kenyan media during my time here. After the 2002 elections in Kenya, the media has enjoyed a widening of the democratic space. I think we can all agree on that. Compared to the former regime, the media, the political opposition as well as the average citizen, has enjoyed a freedom and a democratic space that did not exist ten years ago.  
However, this freedom faced a serious setback a little over a year ago. The government’s armed raid against Standard Media group in March last year was a heavy blow to the freedom of expression in Kenya. Still - one year later - no satisfactory and official explanation has been given for the violent raid. The government said the raid was necessary for national security reasons. But the media is not a security threat.
The Media bill has now been tabled in Parliament. Hon. Kagwe, Minister for Information, has on several occasions stated that he supports media’s self-regulation. I have heard him say it myself. But from what I understand, self-regulation is not in the bill that was recently tabled in parliament. This may not actually be an attempt to control the media. But in an election year, this is how it will be read and understood. 

Women continue to be under-represented and discriminated against in political decision-making processes in Kenya. And women continue to be victims of gross human rights violations. Inequalities and violations of human rights are not only profoundly unjust and a direct burden for the women concerned, they also represent barriers to development and democracy. Equal rights and opportunities for women and men in all areas of society are necessary for sustainable economic and social development.

Women are not only victims. Women have enormous resources, competence and capacities to offer. These qualities are essential in public debates, in government and other official positions and in civil society during times of peace, armed conflict and transition. 

When only nine elected MPs in Kenya are women, it is a serious sign of shortage of democracy. In the region, Kenya is by far the country with the poorest representation of women in the national parliaments. Political will is the key to success in achieving gender equality. I hope the Kenya’s legislators will get in place affirmative action in good time before this year’s elections. And that the political parties will be more committed to nominating and backing women political candidates. 
Ladies and gentlemen, 
As I conclude, I want to touch upon the management of the coming elections.  The preparation and administration of the elections must be professional and independent if the elections are to be free and fair. And – the administration of the elections should also be perceived to be professional and independent, if the elections are to be peaceful. Without commenting closer on the Electoral Commission of Kenya, I want to reiterate the importance of a competent, credible and independent commission. 
A great deal is at stake in the upcoming elections. They will be an acid test for democracy in Kenya. I believe democracy has taken root and that Kenyan voters have matured to an extent that will make it hard to reverse the democratic development. But I am not totally convinced that the process is irreversible. We all have to fight for the strengthening of democracy. I urge you all to hold your politicians accountable, and to safeguard the democratic advances that have been made. That way, Kenya can manifest its position as the leading democracy in the larger East- African region. 
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